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JUDGMENT 

 

1.) This is a petition filed U/S 125 of the Code of Criminal Procedure, 

1973 (hereafter referred as CrPC). 

 

2.)   The case of the petitioner SmtSunmoni Kalita(hereafter 

referred as 1st party) is that she got married to Montu@ Jaan 

Das(hereafter referred as 2nd party)on 13.4.2009 in the 

Sigori Temple at Tezpur as per Hindu rites and rituals. Thereafter 

both of them started to live as husband and wife in the house of 

the 2nd party at Thakurbari, Dhekiajuli. However after some 

days, the 2nd party along with his family members started to 

physically torture the 1st party for demand of dowry. Not only 

that, the 2nd party for no reasons used to suspect the 1st party 

with other men and used to beat her for that. However when the 

1st party informed her parents about the above mentioned 

things, thereafter her father, mother and brother on 20.10.2009 

gave Rs 60,000/- to the 2nd party. But once the 2nd party got the 

money from his in-laws, his greed increased more and he started 

to demand more dowries from the 1st party and also forced her 

to go to her parents’house to bring the same. However when the 

1st party couldn’t fulfill the demand of the 2ndparty, he used to 

torture the 1st party mentally as well as physically. As a result of 

these tortures, the 1st party who was six months pregnant at 

that time had a miscarriage on 2.03.2010. 

 

3.) When the 1st party couldn’t bear the tortures of the 2nd party 

anymore, she left the house of the 2nd party on 28.09.2010 and 

started staying with her brother in a rented accommodation at 
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Tezpur. The 2nd party used to initially ask the 1st party about her 

well-being and used to meet her but he never used to provide 

her with any expenses for her maintenance. The 1st party further 

stated that all her expenses were borne by her parents.  

 

4.) The 1st party further stated that when from the month of 

September, 2012 the 2nd party stopped meeting and calling the 

1st party, the 1st party suspected something fishy. Thereafter 

when she tried to find out what was actually going around, she 

came to know from some relative of the 2nd party that the 2nd 

party had got married to some other girl and he had become a 

father of a boy child also.  

 

5.) The 1st party had also stated that the 2nd party is a businessman 

and earns Rs. 30,000/- per month. However he has not provided 

her any expenses for the maintenance of the 1st party. On the 

other hand the 1st party is not having any source of income and 

is undergoing severe financial difficulty to maintain her.  As such 

she had claimed Rs 10,000/- per month for the maintenance of 

herself from the 2nd party.  

 

6.) The 2nd party contested the suit by filing written statement 

wherein he had stated that he never got married to the 1st party 

as per Hindu rites and customs in the Sigori Temple on 

13.04.2009 as claimed by the 1st party in her petition. He further 

stated that on 29.9.2010 the brother of the 1st party called the 

2nd party in their house on some pretext and thereafter they 

forced the 2nd party to sign an agreement wherein it was stated 

that the 2nd party had got married to the 1st party. However the 

2nd party vehemently denied that he ever got married to the 1st 

party on 13.4.2009 at the Sigori temple.  
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7.) The 2nd party further claims that the 1st party used to love him 

and wanted to marry him. However when the 2nd party stated his 

financial instability at that stage to the 1stparty, the 1st party 

could not bear the rejection of her proposal and thereafter she 

started to spread falsely that she is married to the 2nd party in 

order to claim maintenance as a result of which the 2nd party got 

mentally harassed. The 2nd party also denied the fact that he 

ever claimed dowry from the 1st party and specifically the fact 

that he had received Rs 60,000/- from the parents of the 1st 

party on 20.10.2009 since he never got married to the 1st party. 

Not only this, the 2nd party also denies  the fact that the 1st party 

ever stayed with him as such there is no question of the 1st party 

having miscarriage in the 6 months of pregnancy on 2.3.2010.  

 

8.) The 2nd party also stated that the 1st party is trying to trap him 

falsely in this case and had made all false claims in her petition. 

The 2nd party further stated that he is only working as a 

newspaper hawker and earns Rs. 1000-1500/- per month. 

Further the 2ndparty had stated that the 1st party had not 

mentioned in her petition about giving maintenance to a minor 

girl child but however she had claimed maintenance for the same 

in the notice sent to the 2nd party as such, all these shows 

baseless claim of the 1st party. Therefore the 2nd party prays that 

since the 1st party is not the legally wedded wife of the 2nd party 

as such she is not entitled to maintenance from the 2nd party and 

her case is liable to be dismissed.  

 

9.) The petitioner has examined as many as 3 witnesses including 

her. The opposite party has also examined 2 witnesses including 

him in support of his case.  
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10.) Upon perusal of the case record and the submission made by the 

Learned Counsels for both the parties, I am framing the following 

points of determination for the sake of proper adjudication of the 

present case ,- 

 

(i.) Whether the 1st party is the legally married 

wife of the 2nd party? 

 

(ii.) Whether the 1st party is entitled to maintenance 

allowance for herself from the 2nd party? 

 

 

(iii.) If yes, what should be the quantum of 

maintenance? 

 

 

 

DISCUSSION, DECISION AND REASONS 

THEREOF: 

 

 

11.)   Now let me discuss the materials on record and try to arrive at 

a definite finding as regards the point for determination.  

 

12.) PW 1, SmtSunmoniKalita (hereafter referred as PW 1), had 

deposed in her evidence that on 26.4.2009 she got married to 

the 2nd party in the Sigori Mandir, Dhekiajuli. She further stated 

that it was a love marriage and in that said marriage persons 

named Dhanmoni, Jitu@ Sadhana Devi, Juri Kalita, GobindBoro, 

MithunBorowere present. Thereafter both of theminitiallystayed 
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in the house of the elder sister of the 2nd party at Ward No 10, 

Dhekiajuli as husband and wife. However after sometime they 

started to live in the house of the 2nd party at Thakurbari. PW 1 

further stated that after staying happily with the 2nd party for a 

week, the 2nd party started to suspect her and fight with her for 

trivial issues and started to beat her. Not only that, the 2nd party 

used to demand dowry from her and on her failure to fulfill his 

demand, the 2nd party used to physically torture her. In the 

meantime after four months of their alleged marriage,she got 

pregnant; however she had a miscarriage in the seven month. 

PW 1 further stated that in the year 2010 she had affected a 

compromise with the 2nd party in the form of an agreement that 

the 2nd party will not commit any kind of torture upon her. After 

the said agreement both the parties started to live in a rented 

accommodation of one Mr Nikhil Debnath, in the Tamuli Road, 

Dhekiajuli. They stayed in the aforesaid place for one month. 

However the 2nd party used to torture her physically there also. 

Further she stated that, on 6.11.2010 when the 2nd party had 

physically tortured her,she left his house and came to her 

brother Shri DwijenKalita’s house. She further stated that her 

parents stay in Nalbari and her brother at Tezpur and presently 

she is taking shelter at her brother’s house. PW 1 further 

deposed that she had no income of her own. She further stated 

that during her stay at her brother’s house, the 2nd party came 

to meet her twice or thrice, however he never asked her to come 

with him and also did not provided any expenses for her 

maintenance. PW 1 further stated that after four months of her 

stay at her brother’s house she came to know that the 2nd party 

got married to some other girl. Further she states that the 2nd 

party has a newspaper agency and he earns almost Rs. 30,000/- 
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per month and as such she is claiming Rs. 10,000/- as 

maintenance from the 2nd party.  

 

13.) In her cross examination PW 1 had stated that she got 

married to the 2nd party in the Sigori temple on 13.4.2009 as per 

Hindu rites and customs. She denied the fact that she did not got 

married to the 2nd party on 13.04.2009. PW 1 further admitted 

that she had neither submitted any marriage certificate in the 

Courtnor had given any documents which shows she had a 

miscarriage in the six month. She also denied the fact that she 

had forced the 2nd party to marry her since she only loved him. 

She also denied the fact that she had filed the case against the 

2nd party falsely and also to harass him, as he had denied 

marrying her since his financial condition was not good. She also 

admitted that she had never given any money to the 2ndparty, 

however she had denied the fact that the 2nd party never 

demanded Rs. 60,000/- from her.  

 

 

14.) PW 2, Ms Juri Kalita(hereafter referred as PW 2), had 

deposed in her evidence that in the year 2009 she had attended 

the wedding of the 1st party and the 2nd party which was 

solemnized in the Sigori Temple. She further stated that she had 

met both of them many times after their marriage and both of 

them had visited her house also. PW 2 also stated that she had 

gone to the house of the parties once. However later on she 

came to know that there were talks of divorce between the 

parties. She also stated that the 2nd party does some small 

business and the 1st party has no source of income and the 1st 

party stays with her brother on whom she is dependent.  
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15.) In her cross examination PW 2 had stated that at the time of 

the marriage of the parties she along with the brother of the 1st 

party was present from the bride’s side and the family member 

of the 2nd party were also present, however she will not be able 

to state firmly who was present from the groom’s side. She also 

stated that as per her knowledge both the parties stayed 

together for two years as husband and wife. However she cannot 

state firmly whether everyday they stay together as husband and 

wife or not, since she had gone to the house of the 1st party once 

only. She had stated that she also cannot say firmly about the 

exact monthly income of the 2nd party. PW 2 further stated in her 

cross examination that she had only heard that the 2nd party had 

married some other girl.  

 

 

16.) PW 3, Shri DwijenKalita (hereafter referred as PW 3), had 

deposed that on 29.4.2009 his sister i.e., the 1st party got 

married to the 2nd party in the Sigori temple. However he was 

not present in the said wedding since he was against it. 

Moreover he had also stated that the 2nd party had only forced 

the 1st party to marry him soon. He further stated that his 

parents were present at the aforesaid wedding. PW 3 also stated 

after their wedding both the parties used to stay in a rented 

accommodation at Dhekiajuli. He further stated that he and his 

younger brother had gone to the house of his sister and his sister 

and the 2nd party used to keep coming in his house also. He 

further stated in his cross examination that the 1st party was 

living in difficulty in the rented accommodation with the 2nd party 

and PW 3 being the brother of the 1st party could not see her in 

difficulty and therefore he used to buy and give things to his 

sister for her happiness. However in the meantime he had come 
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to know that after one month of the marriage of the 1st party 

that the 2nd party used to torture his sister. He further stated 

that one night when the 2nd party had beaten up his sister, she 

came out of her house and the 2nd party also accompanied her 

thinking that the 1st party might die. When both of them reached 

the Mahabhairab outpost, thereafter he got a called from the 

outpost that his sister is outside and he should come and take 

her back. Further he stated that once when the 2nd party came 

back to take the 1st party he insisted them to get married in the 

Court, however the 2nd party was reluctant to do so. Thereafter 

the 2nd party never came to ask for his sister. On the other hand 

his sister is dependent on him and has no income of her own. PW 

3 also stated that he had heard that the 2nd party had married 

some other girl.  

 

17.) In his cross examination PW 3 had stated that he since he had 

not attended the marriage of the 1st party he will not be able to 

state that who was the priest who had solemnized the marriage 

of the parties. PW 3 also stated that the 2nd party is a newspaper 

hawker and also does small level contractual works. He had 

denied the fact that the 1st party never got married to the 2nd 

party on 29.04.2009 at the Sigori temple. He also denied the fact 

that his sister left the house of the 2nd party voluntarily and not 

out of torture by the 2nd party on him.  

 

18.) The 2nd party had adduced two witnesses including the 2nd party. 

 

19.) DW 1, Shri DigantaSaikia(hereafter referred as DW 1), had 

deposed in his evidence that the 2nd party is his neighbour and 

he knows that the 2nd party is unmarried and also stated that if 

the 2nd party would have got married he would have easily 
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known about it since the 2nd party is his neighbour. He also 

stated that the 2nd party is a paper hawker; however he will not 

be able to state the monthly income of the 2nd party.  

 

20.) In his cross examination DW 1, had stated that he knows the 

2nd party for almost five to six years. He also admitted that if the 

2nd party would have been married than he would have easily 

known about it since they are neighbours. Further he stated that 

he had no knowledge whether the 2nd party ever went to jail in 

connection with the any case by the 1st party since he is not 

aware if there is any other case against the 2nd party. He also 

stated that the financial condition of the 2nd party is not good 

since the 2nd party had only told him that he only distributes 60-

70 papers per day and therefore does not earn any profit. He 

denied the fact that he has given false evidence in the Court 

since he and the 2nd party are good friends.  

 

21.) DW 2, Shri Montu Das(hereafter referred as DW 2), who is 

the 2nd party had stated in his evidence that he never got 

married to the 1st party in the year 2009 and as such had never 

stayed with her as husband and wife. On being asked as a court 

question that how does he know the 1st party, DW 1 had stated 

that he and the 1st party used to do computer classes together 

where they have met.  

 

22.) In his cross examination, DW 2 had stated that except for the 

computer classes he had no personal friendship with the 1st 

party. He further stated that on 29.9.2010 he had a marriage 

related agreement with the 1st party in which he have signed. 

The said agreement was written by one SafiqulHaque whom he 

knows. However he had not lodged any first information report in 

the police station regarding the fact that he was forcefully made 
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to sign that agreement. He denied the fact that since he had only 

made that agreement that is the reason why he had not filed a 

case in the police station. He further stated in his cross 

examination that the 1st party had lodged a case in the 

Dhekiajuli PS numbered as GR 397/2012 under Section 498-A 

Indian Penal Code, 1860 for which he had gone to jail ; however 

he has no idea as to why the 1st party had filed the case against 

him. He further stated that the said case is presently pending in 

the Court for trial. He denied the fact that the police had 

recorded statement of the witnesses because the 1st party is his 

wife. He also stated that he had never look after the 1st party 

when she was admitted in the 

ShahidMonkornathParthamikSikitshaya. He further stated that 

the 1st party is not entitled to claim maintenance from him since 

she is not his wife. Further he had denied the fact that he earns 

Rs.30, 000/- or Rs 10,000- Rs 15,000/- per month. He denied 

the fact that he owns a Paper Agency in Dhekiajuli as he works 

only as a paper hawker.  

 

23.) With regard to point of determination no (i.), it is pertinent to 

mention that the 2nd party had completely denied the existence 

of marriage between him and the 1st party. As such, it is 

important to know about the observations of the Hon’ble Apex 

Court on the particular point. In Dwarika Prasad 

SatpathyVsBidyutPrava Dixit [1999 (7) SCC 675] it is 

reiterated by the Supreme Court that in a proceeding U/S 125, 

CrPC ,by the wife for maintenance against the husband when the 

claimant establishes that she and the alleged husband lived 

together as husband and wife a rebuttable presumption arises 

that they are legally married. Therefore the burden upon the wife 

will not be strict so as to require her to prove the relationship 
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beyond reasonable doubt.Rather, if she proves the basic 

evidence of long cohabitation between her and the husband then 

the Court may presume under section 114 of The Indian 

Evidence Act, 1872which provides,- 

 

“The Court may presume the existence of any fact 

which it thinks likely to have happened regard 

being had to the common course of natural 

events, human conduct and public and private 

business in their relation to the facts of the 

particular case.” 

 

Thereupon burden lies upon the husband to rebut the presumption. 

Further in ChanmuniaVsVirendra Kumar Singh 

Khushwaha[(2011) 1 SCC 141]Hon’ble Supreme Court had held 

that the term wife under section 125 CrPC is to be given a wide 

interpretation and made the following observations ,- 

 

“A broad and expansive interpretation should be 

given to the term to the term “wife” to include even 

those where a man and woman have been living 

together as husband and wife for reasonably long 

period of time and strict proof of marriage should not 

be a pre-condition for maintenance under Section 125 

CrPC so as to fulfill the true spirit and essence of the 

beneficial provision of maintenance under Section 125 

CrPC.”  

 

24.) Therefore, what has come out after the perusal of the aforesaid 

judgments that if somehow the wife fails to even give a slight 

evidence showing the subsistence of marriage between her and 
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the person whom she alleges to be her husband, that itself will 

not disentitle her to get maintenance if she can prove her claim 

by giving cogent evidence that she had cohabited with the 

person whom she alleges to be her husband for a reasonable 

period of time. Further it is important to mention that, in an 

application under Section 125 CrPC, it is the duty of the applicant 

wife to adduce evidence to establish a relationship upon which 

the claim is founded. As such, the claimant wife has to give 

cogent evidences as to the factum of marriage though the nature 

of proof of such evidences may not be strong or strict enough as 

in criminal proceedings, but the nature has to be such that a 

prima facie satisfaction can be drawn by the Court with regard to 

the factum of marriage.  

 

25.) Coming into the facts of the present case,PW 1 had not been 

able to give any material evidence either to prove that any 

marriage had been solemnized in the Sigori temple on 13.4.2009 

as alleged in her petition or on 26.04.2009 as alleged in her 

evidence in chief on 31.03.2014 or on 13.4.2009 as stated in her 

cross examination on 16.9.2014 or on 29.04.2009 as alleged by 

her brother i.e., PW 3 in his evidence with the 2nd party. The 1st 

party could have bought a copy of the certificate that must have 

been issued by the Temple authority where the said alleged 

marriage had beensaid to have been solemnized, but she failed 

to produce any such certificate. Moreover the 1st party also could 

have bought the priest and examined him as a witness who must 

have conducted the said alleged marriage but she had not made 

any sincere efforts to do so as well, although she knew that the 

2nd party had denied any such marriage being solemnized. She 

had examined one witness as PW 2 who had attended the 

aforesaid marriage, but the said PW 2 cannot be relied upon 
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completely since she had stated in her evidence that the elder 

brother of the 1st party who is examined as PW 3 was also 

present at the time of the alleged marriage. However on the 

other hand PW 3 had himself stated in his evidence that he had 

not attended the alleged marriage of his sister. As such this 

creates a serious doubt so as to rely solely on the evidence of 

PW 2 who according to the 1st party was present at the time of 

the alleged wedding. Not only that PW 3 who is the elder brother 

of the 1st party had stated in his evidence that his parents were 

present at the time of the alleged wedding of the 1st party, but 

the 1st party had nowhere stated in her evidence that her 

parents were present at the time of the alleged wedding with the 

2nd party.As such, it creates a serious doubt as to why the 1st 

party had not mentioned in her evidence that her parents were 

also present at the time of her alleged wedding with the 2nd 

partywhen she had specifically stated the names of Dhanmoni, 

Jitu@ Sadhana Devi, Juri Kalita, GobindBoro, MithunBoro who 

were present at the alleged wedding. Even if he 1st party had 

missed her parents name but she could have easily examined 

her parents as witnesses of this case; however she had not done 

so.  Further the 1st party had also failed to examine the other 

persons as witnesses, whose names she had mentioned in her 

evidence except for PW 2.  As such, there are severe 

discrepancies in the evidences of all the 1st party witnesses with 

regard to the factum of marriage because none of them have 

corroborated each other so as to give a prima facie evidence that 

any marriage had been solemnized between the 1st party and the 

2nd party. The 1st party had also failed to produce the 

compromise agreement which she had alleged to make with the 

2nd party with regard to some compromise agreement between 

them regarding torture. As such without the perusal of the said 
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agreement it cannot be held that the parties are husband and 

wife because without knowing the nature of the said agreement 

nothing can be firmly determined. Further the 1st party have 

neither stated anywhere in her evidence that she had filed a 

criminal case alleging crueltyin demand of dowry by the 2nd party 

nor have she submitted any documents to show that she had 

initiated any criminal case subjecting cruelty by the 2nd party for 

want of dowryin the capacity of a wife.  

 

26.) Not only the 1st party had failed to give a prima facie proof of 

marriage, she had also failed to prove that she cohabited with 

the 2nd party for a reasonable period of time so as to 

substantiate her claim. PW 2 who is the friend of the 1st party 

had stated in her evidence that she knows that the 1st party and 

the 2nd party are husband and wife for two years and both of 

them have visited her house as husband and wife several times. 

Further she had stated that she had gone to the marital house of 

the 1st party once and have seen them staying as husband and 

wife. However in her cross examination she clearly stated that 

she does not know whether the 1st party and 2nd party stayed as 

husband and wife together every day or not. PW 2 herself only 

contradicted her own evidence. Further PW 2 who had stated 

that one her one visit to the marital house of the 1st party she 

saw them staying as husband and wife,it is important to 

mentioned that one dayperiod is not a reasonable time to 

presume that the 1st party had cohabited with the 2nd party. The 

1st party had also failed to examine the landlord Shri Nikhil 

Debnath in whose house she alleged to have stayed with the 2nd 

party on rent. Further the 1st party had not produced any 

singlematerial independent witness which could prove that the 

1st party and the 2nd party cohabited with each other for a 
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reasonable period of time. Moreover the 1st party who had 

claimed that she had a miscarriage at the six or seven month of 

her pregnancy, had also failed to adduce any documents or any 

certified copy from the hospital authorities pertaining to her 

miscarriage. Even if she has not kept any record of the same, 

she could have applied for such a copy of that relevant period 

from the hospital authorities where she was admitted in order to 

support her allegations. Moreover PW 3 who had stated that the 

1st party used to keep coming to his house after marriage, had 

nowhere whispered in his evidence about his sister getting 

pregnant or having miscarriage for which she was admitted in 

hospital. It is very doubtful as to why a brother who used to 

keep visiting his sister will be unaware of her pregnancy that too 

in the six or seven month when the pregnancy is quite prominent 

in any lady.As such, on the basis of the above discussion, I am of 

the considered view that the 1st party had failed to prove that 

she is the legally wedded wife of the 2nd party.  

 

 Accordingly point of determination no (i.) is answered in 

negative of the 1st party.  

 

27.) For the sake of convenient and brevity, I am taking point of 

determination no (ii.) & (iii.) together. Since on the basis of the 

discussion made above, this Court had held that the 1st party 

had failed to prove that she is the legally wedded wife of the 2nd 

party; as such the 1st party is not entitled to any maintenance 

from the 2nd party. Therefore the question of quantum of 

maintenance also does not come in question.  

 

Accordingly,point of determination no (ii.) & (iii.) are 

answered in negative of the 1st party.  
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ORDER 

 

28.) Considering the decisions reached by this Court on the foregoing 

points of determination, the case of the 1st party stands 

dismissed.  

29.)  Accordingly the Misc Case stands disposed off on contest. 

 

 

Given under my hand and the seal of this court on this the 

4th day of February, 2015 at Tezpur. 

 

 

 

 

 

                                                            (Ms. Meenakshi Sarmah) 

                                                      Judicial Magistrate First Class 

                                                              Tezpur, Sonitpur 
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APPENDIX 

 

 

PETITIONER WITNESS 

1.) SMT SUNMONI KALITA 

2.) Ms JURI KALITA 

3.) SRI DWIJEN KALITA 

 

OPPOSITE PARTY WITNESS 

1.) SHRI DIGANTA SAIKIA 

2.) SHRI MANTU DAS 

 

 

PETITIONER EXHIBITS 

NONE 

OPPOSITE PARTY EXHIBITS 

NONE 

 

 

COURT WITNESS 

NONE 

COURT EXHIBITS 

NONE 

 

 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class  

Sonitpur, Tezpur 


